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courts have refused to consider the surety as discharged, basing their 
decision either on the ground that, since the creditor was not bound 
to begin the action, he was not bound to preserve the attachment, 
Coller v. Vivian (1846) 8 Ala. 903, or that the preservation of the 
attachment required active diligence and continual expense. 
Morrison v. Bank (1889) 65 N. H. 253, 20 Atl. 300. The 
former theory seems inconsistent with the decisions in cases where 
the creditor has proceeded to execution, and the latter theory seems 
contrary to the general rule forbidding any positive act on the part 
of the creditor detrimental to the surety. It would seem, therefore, 
that in cases such as the instant case, the willful act of the creditor 
should have the effect of releasing the surety. Spring v. George (1888) 
50 Hun 227, 3 N. T. Supp. 43; Bank of Missouri v. Matson (1857) 24 
Mo. 333; City of Maquoketa v. Willey, supra. 

Suretyship — Subrogation — Surety on Appeal Bond. — The defendant 
was surety for H on a guardian's bond. A judgment was given rendered 
against H in a suit by C for misappropriated funds. H appealed, 
giving the plaintiff as surety on the appeal bond. Judgment was 
affirmed and the plaintiff was obliged to pay it. He now sues the 
defendant in C's name for the amount of the judgment, .claiming to 
be subrogated to all of C's rights. Held, he was primarily liable as 
between himself and the defendant and hence could not recover. 
National Surety Co. v. White (Ga. 1917) 94 S. E. 589. 

Where several sureties are liable for the same debt they are entitled 
as between themselves to contribution upon the equitable principle 
that, since all are equally obligated, each should bear his proportionate 
share of the loss which the default of the debtor has cast upon them. 
Brandt, Suretyship and Guaranty (3rd ed.) § 279. Since the appli- 
cation of this equitable principle depends upon the sureties standing 
in a similar position to the creditor in regard to the debt of the 
principal, see Schram v. Werner (1895) 85 Hun 293, 32 N. Y. Supp. 
995, it follows that a surety may by agreement so alter his rights as 
against the other sureties as to make himself liable secondarily, Bulkely 
v. House (1893) 62 Conn. 459, 26 Atl. 352 ; Schram v. Werner, supra, 
or primarily, Rowlatt, Principal and Surety 220; see Glenn v. Wallace 
(S. C. 1850) 4 Strob. Eq. 149, as between himself and a prior surety. 
The case of a subsequent surety in a judicial proceeding is an illus- 
tration of this. A surety on a stay of execution, bail, or appeal bond 
substitutes his own obligation for that of the person or property of 
the principal debtor which might otherwise have been taken to satisfy 
the debt. It would seem to be a fair inference that by so doing he 
agrees to become as between himself and a prior surety primarily liable 
for the debt. See Wright v. Morley (1805) 11 Ves. Jr. 12, 22, com- 
menting on Parsons v. Briddock (1708) 2 Vern. 608. The courts have 
generally held that a subsequent surety on a stay of execution bond, 
Anderson v. Hendrickson (Neb. 1901) 95 N. W. 844, on a bail bond, 
Smith v. Bing (1827) 3 Ohio 33, or on an appeal bond, Fidelity & 
Deposit Co. v. Bowen (1904) 123 Iowa 356, 98 N. W. 897; but cf. 
Howe v. Frazer (La. 1842) 2 Rob. 424, is primarily liable, and cannot 
claim contribution or indemnification from a prior surety. Conversely, 
if the prior surety is called upon to pay, he will be subrogated to the 
creditor's rights against the subsequent surety on a stay of execution 
bond, Schnitzel's Appeal (1865) 49 Pa. 23; but cf. Holmes v. Day 
(1871) 108 Mass 563, on a bail bond, Parsons v. Briddock, supra, or 
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on an appeal bond. Opp. v. Ward (1890) 125 Ind. 241, 24 N. E. 974; 
Culliford v. Walser (1899) 158 N. Y. 65, 52 N. E. 648; contra, Rosen- 
baum v. Goodman (1883) 78 Va. 121. The principal case is in 
accord with the weight of authority and would seem to be sound. 

Telegraph Companies — Duty to Send by Eival Line. — A death mes- 
sage was accepted by the defendant company at X, addressed to the 
plaintiff at Z. The defendant, having no office at Z, customarily made 
connections from Y by an allied telephone company. The message was 
forwarded from Y by mail, because telephone service had been discon- 
tinued, although connections with Z could have been made through a 
rival telegraph company. Held, the defendant was negligent in not 
forwarding by the rival line. Western Union Tel. Co. v. Teague (Miss. 
1918) 77 So. 302. 

The responsibility of a telegraph company for the transmission of 
messages is analogous to that of a common carrier; the former, how- 
ever, is not subject to an insurer's liability, being held only to the 
exercise of due care. Jones, Telegraph and Telephone (2nd ed.) § 270. 
The terms of the contract in the principal case are not clearly stated. 
If the defendant agreed to deliver to the telephone company as a con- 
necting line, its liability was limited to delays occurring on its own 
line, Jones, op. cit. § 447; Smith v. Western Union Tel. Co. (1892) 84 
Tex. 359, 19 S. W. 441, but it was bound to notify the sender of 
the connecting company's inability to forward. See Western Union 
Tel Co. v. Sorshy (1902) 29 Tex. Civ. App. 345, 69 S. W. 122. But 
if, as seems probable, the defendant undertook to deliver at Z, it should 
be held to a strict performance of this agreement, whether, under the 
facts, the telephone company be a connecting line, Jones, op. cit. § 
452; see Western Union Tel. Co. v. Stratemeier (1892) 6 Ind. App. 125, 
32 N. E. 871; cf. Northern Pac. By. v. American Trading Co. (1904) 195 
TJ. S. 439, 25 Sup. Ct. 84, an extension of the defendant's own system, 
Western Union Tel. Co. v. Hargrove (1896) 14 Tex. Civ. App. 79, 36 S. 
W. 1077, or a medium of delivery. Western Union Tel. Co. v. O'Keefe 
(Tex. 1895) 29 S. W. 1137; but cf. King v. Western Union Tel. Co. 
(1909) 89 Ark. 402, 117 S. W. 521; Cumberland Tel. & Tel. Co. v. Ather- 
ton (1906) 122 Ky. 154, 91 S. W. 257. Another route being open, its 
duty was an alternative one, either to notify the sender, Swan v. 
Western Union Tel. Co. (C. C. A. 1904) 129 Fed. 318, or to forward 
by the best available route, whether this was over its own lines or 
over a rival line. Fleischner v. Pacific Postal Tel. Cable Co. (C. C. 
1893) 55 Fed. 738, aff'd. 66 Fed. 899. The most probable interpretation 
of the facts in the principal case is to consider the contract as calling 
for delivery at Z, and to regard the telephone company as an extension 
of the defendant's own system. But, upon whatever theory the decision 
rests, the defendant's liability seems clear, since the message had not 
left its own line, and the sender was not notified of the delay. 

Trusts — Statute of Frauds — Parol Trust in Proceeds op Realty. — 
The plaintiff's father conveyed land by deed absolute to the defendant's 
testatrix, who agreed to hold the land in trust for her own benefit 
during her life, and after her death it was to go to the plaintiff; and 
if she sold the land, to hold the principal in trust for the plaintiff, 
who should get it on her death. The testatrix sold the land, and the 
plaintiff now brings a bill against her executor. Held, where land 
is conveyed on parol trust to hold the proceeds, and the land is sold, the 



